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W 1iam Sparks (“Sparks”) has sued Duckrey Enterprises,
Inc. (“Duckrey”), Health Admi nistrators, Inc. (“HAI"), and Safeco
Life Insurance Co. (“Safeco”) to recover nedical benefits that
are allegedly due under the plaintiff’s enpl oyee benefit plan.
HAI and Safeco have each noved to dism ss four of the conplaint’s
six counts and for summary judgnment on the renaining two counts.
The plaintiff has noved to conpel production of docunents from
Safeco. The Court will grant the defendants’ notions to disn ss
and for summary judgnment. The Court will deny the plaintiff’s

notion to conpel as noot.

BACKGROUND

The plaintiff initiated this action in the Court of
Common Pl eas of Del aware County on April 3, 2005, alleging a
variety of state |aw cl ains agai nst Duckrey, Devon Health

Services (“Devon”) and Trustmark Corporation (“Trustmark”). On



May 6, 2005, the defendants renoved this action and shortly
thereafter filed notions to dismss. The plaintiff opposed these
notions and noved for |eave to anmend his conplaint. The Court
deni ed the defendants’ notions to dismss wthout prejudice and
granted the plaintiff’s notion for |eave to anend on July 11,
2005.

The plaintiff’s anended conpl ai nt consisted of two
cl ai ns brought under the Enpl oyee Retirenent |Incone Security Act
(“ERISA"), as well as four “pendent” state |law clains. Between
July 2005 and May 2006, Devon and Trustmark were di sm ssed, and
HAI and Safeco were joined. Despite this change in parties, the
conpl aint remained virtually unchanged, conprising the follow ng
Si x counts:

| . Breach of the ERI SA statute for failure to provide
benefits due

1. Breach of fiduciary duties inposed by ERI SA for
failure to properly and tinely process the
plaintiff’s medical clains

I11. Breach of contract against Duckrey for failure to
pay for the plaintiff’s health insurance coverage

| V. Breach of contract against all defendants for
failure to pay for the plaintiff’s nedical care

V. Fraud for m srepresenting benefits provided
through the plaintiff’s health plan

VI. Violation of Pennsylvania s Consumer Protection
Act for failure to provide health insurance
cover age



These clains arise from nedi cal services provided to
the plaintiff by Crozer Chester Medical Center (“Crozer”™) for
injuries the plaintiff sustained during a honme invasion that
occurred on Novenber 30, 2002. Follow ng the attack, the
plaintiff was taken to Crozer, where he remai ned for the next
twenty two days, the first seventeen of which the plaintiff spent
in a com. This nedical treatnment caused the plaintiff to incur
heal thcare bills that total ed approxi mately $451, 000. At the
time of the injury and subsequent treatnent, the plaintiff was
enpl oyed by Duckrey, which provided himw th heal thcare benefits
t hrough the Duckrey Enterprises, Inc., Enployee Health Benefit

Plan (“the Plan”).

A The Pl an

The Plan was a sel f-funded enpl oyee benefit plan
sponsored by Duckrey. Being self-funded, the Plan paid benefits
directly from enpl oyee contributions and fromthe assets of
Duckrey. According to the plan docunent, the “Plan
Adm nistrator” had the sole and final authority to control and
manage the operation and adm nistration of the Plan. As such,
the Plan Admi nistrator had the authority to anend the Pl an,
determ ne policies, and contract with excess |oss carriers and
utilization review adm nistrators. The Plan Adm ni strator may,
however, delegate certain responsibilities to the “Benefit

Services Manager.” The “Benefit Services Manager” coul d provide
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services in connection with the operation and benefit

adm nistration of the Plan, including processing and paynent of
clainms, providing records and statistics on the Plan’s operation
and such other functions as nay be del egat ed.

According to the summary plan description, the Plan was
adm ni stered through the human resources departnent of Duckrey.
Exercising its power as the “Plan Adm nistrator,” Duckrey
retained HAl as the “Benefit Services Manager” to provide
i ndependent services in the area of clains processing. HA
served as Duckrey’ s “Benefit Services Manager” from May of 2000
until February 28, 2003, when Duckrey term nated HAI. Upon
term nation, Duckrey and HAl negotiated a three-nonth “run-out”
period, during which tinme HAl would process clains for services
provided prior to February 28, 2003, that were submtted after
the term nation date.

Under the contract between HAI and Duckrey, Duckrey
retained all final authority and responsibility for the
adm ni stration and operation of the Plan as its naned fiduciary
within the meaning of § 402(a) of ERISA. The contract al so
obligated Duckrey to furnish HAI wth a detail ed description of
the Plan, determ ne the clains adm nistration procedures and
practices that were not self-evident fromthe Plan, and assi st
HAl in determning eligibility of participants to receive

benefits.



HAlI, on the other hand, was obligated to prepare the
pl an docunment and summary plan description, apply the rules for
determ ning participant eligibility for benefits, determ ne the
qualification of clains submtted, nmake paynents to participants
froman account funded by Duckrey, review with Duckrey any
di sputed clains, report to Duckrey matters of general interest to
the Plan and submt to Duckrey a nonthly accounting of paynents

made.! In short, HAl would make an initial determ nation of

! More specifically, the contract between Duckrey and HAl
stated that HAI woul d undertake the follow ng sevent een
obligations: (i) prepare the plan docunent; (ii) prepare and
print descriptive booklets for participants; (iii) follow clains
adm ni stration procedures and practices established by Duckrey
and provide reconmendations to Duckrey with respect to plan
admnistration; (iv) provide infrastructure to facilitate the
adm nistration of clainms within the framework established under
the Plan; (v) with the assistance of Duckrey, apply the rules
determning eligibility of participants; (vi) determ ne the
qualification of clains submtted, making such investigation as
may be necessary under the plan and generally accepted cl ains
adm ni stration procedures and practices; (vii) pay any anounts
due with respect to clains that qualify under the plan fromthe
benefit plan account funded by Duckrey; (viii) reviewwth
Duckrey any disputed clainms; (ix) refer to Duckrey any claimor
cl ass of clainms Duckrey specifies; (x) furnish Duckrey with
i nformation that Duckrey deens essential with respect to the plan
and procedures thereunder; (xi) report to Duckrey annually
matters of general interest with respect to the plan; (xii)
submt to Duckrey a nonthly accounting of paynents made; (xiii)
submt to Duckrey an annual accounting of paynents to
partici pants and dependants; (xiv) indemify Duckrey and hold it
harm ess fromharmresulting fromthe di shonest, fraudul ent or
crimnal acts of HAI's enpl oyees; (xv) prepare statistical
reports relative to the plan’s performance and provi der patterns;
(xvi) notify participants of their rights to continue benefits
under COBRA and process such clains; and (xvii) provide
certificates of creditable coverage for all enployee and/ or
dependent term nations reported by Duckrey in conpliance with
H PAA.
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whet her a claimwere covered by the Plan. It would then submt
this determ nation to Duckrey, and Duckrey would, in turn, review
HAI's determ nation. |If Duckrey agreed that a claimwere
covered, Duckrey would place funds into the benefit plan account
fromwhich HAl would forward paynent to the heal thcare provider.

If a claimwere denied, a participant could submt a
witten appeal to Duckrey. In review ng these appeals, Duckrey
had the authority to interpret Plan provisions and resol ve
factual issues. |Its decision was final.

In addition to engaging HAl as the Plan’s benefit
servi ces manager, Duckrey purchased excess | oss insurance for the
Plan from Saf eco. Under the excess |oss contract, Safeco would
rei nburse the Plan for covered expenses that exceeded a $20, 000
per-participant deductible. Before reinbursing the Plan, Safeco
requi red Duckrey or its benefit services manager to process the
clains in order to verify the clains’ eligibility for coverage.
Safeco woul d then review the clains once nore to verify that they
fell wwthin the contours of the Plan. Once satisfied that the
claimwas covered by the Plan, Safeco would reinburse the Pl an
for covered expenses exceedi ng the $20, 000 deducti bl e.

The policy also included an advance fundi ng amendnent
wher eby Saf eco woul d advance funds to the Plan for certain
covered expenses that exceeded the $20, 000 individual deducti bl e.

To obtain advance fundi ng pursuant to this anendnment, Duckrey



needed to show that the individual deductible had been net and
that the clains had been fully processed and ready for paynent

wi thin the paynent period that applied to the excess |oss
contract and according to the terns of the Plan docunent. All
covered expenses had to be paid within five days of receiving the
advance funding. |f such paynent were not nade, the advance
funds woul d need to be returned to Safeco.

Under the Plan, all hospitalizations required pre-
certification through the plan’s utilization revi ew manager,
United Review. This pre-certification had to be obtained at
| east five days in advance of services being rendered or within
forty eight hours after an energency hospitalization. Failure to
obtain this certification would result in a fifty percent

reduction to the covered hospital expenses approved by the Pl an.

B. The Plaintiff’'s Attenpts to Gbtain Coverage

Upon arrival at Crozer on Novenber 30, 2002, the
plaintiff’s injuries prevented himfrom presenting his health
i nsurance card to the hospital or in any way comrunicating the
fact that he possessed health coverage. Crozer consequently
admtted the plaintiff as a self-pay client.

On May 2, 2003, the plaintiff returned to Crozer and
presented his health insurance card to Heather Martin, a hospital
enpl oyee. That day, Ms. Martin used a nunber on the back of the

card to contact HAl in an effort to obtain preauthorization for
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the plaintiff’s hospitalization. HAl informed Ms. Martin that
retroactive preauthorization would not be provided. HAl also
informed Ms. Martin that the plaintiff was eligible for coverage
but that an appeal woul d be necessary to submt billing.

In the followi ng days, Ms. Martin prepared an appeal
| etter, gathered the docunents necessary to file an appeal and
mai |l ed the entire package to HAI. HAI received the appeal
docunents on May 12, 2003, and forwarded themto United Review,
the Plan’s utilization review manager. M. Martin called HAl on
May 28, 2003, and was told that HAI still had not heard back from
United Review. At that tinme, HAl also infornmed Ms. Martin that
HAI's termas third party admnistrator was to run out on June 1
2003, and as such, HAI could not address the appeal after that
date. Finally, HAl instructed Ms. Martin to call United Review
to determ ne whether the review could be conpleted by the run-out
date. It is unclear whether Ms. Martin ever called United
Revi ew.

Ms. Martin conmunicated this information to Susan
Boyl e, Crozer’s Corporate Director of Patient Access/Patient
Fi nanci al Services. Seeing the urgency of the situation, M.
Boyl e instructed the appropriate Crozer enployees to prorate the
account in order to assenble a bill so that once authorization

was received fromUnited Review, the bill could be submtted



imediately. On May 30, 2003, the bill was transmtted to M.
Martin. There is no record of what Ms. Martin did with the bill.

On June 6, 2003, another Crozer enpl oyee, Laurine
Ucciferru followed up with HAl and was asked to fax the bill to
HAI. M. Ucciferru conplied by faxing the bill to HAI later that
day. On June 30, 2003, Ms. Ucciferru called HAl once again and
was told that there had been no response fromUnited Review. On
July 3, 2003, Ms. Boyle called Duckrey to secure assistance in
getting the bill paid. Duckrey never returned Ms. Boyle s call,
and the hospital bills remain unpaid.

In his deposition, the plaintiff stated that as a
result of his non-paynent, Crozer has reported himto collection
agencies and has refused to admt himto its enmergency room The
plaintiff has not, however, paid any nedical bills, and Crozer
has stated that it wll not seek any such paynent, given the

plaintiff’s incone status.

1. THE DEFENDANTS MOTI ONS TO DI SM SS

A St andard of Revi ew

In considering a notion to dism ss pursuant to Federal
Rul e of Civil Procedure 12(b)(6), the Court accepts as true al
all egations in the conplaint and all reasonable inferences that
can be drawn fromthem after viewing the allegations in the

I ight nost favorable to the non-noving party. Taliaferro v.

Darby Twp. Zoning Bd., 458 F.3d 181, 188 (3d Cir. 2005). A Rule
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12(b) (6) notion should be granted if it appears to a certainty
that no relief could be granted under any set of facts that could

be proved. 1d.

B. Anal ysi s

HAI and Safeco have both noved to dism ss Counts ||
through VI of the plaintiff’s conplaint on the ground that these
clainms are preenpted by ERISA. The Court will grant the
def endants’ noti ons.

I n enacting ERI SA, Congress set forth a conprehensive
schenme for regulating enployee wel fare benefit plans that provide
medi cal , surgical, or hospital care, or benefits in the event of

si ckness, accident, disability, or death. Pilot Life Ins. Co. V.

Dedeaux, 481 U.S. 41, 44 (1987); 29 U.S.C. § 1002(1) (2006). As
part of this undertaking, Congress included preenption provisions
that are deliberately expansive and designed to “establish

pensi on plan regul ation as exclusively a federal concern.” Pilot

Life, 481 U. S. at 45 (quoting Al essi v. Raybestos-Manhattan,
Inc., 451 U. S. 504, 523 (1981)). Under these provisions, if a
state common | aw or statutory cause of action “relates to”

enpl oyee benefit plans, it is preenpted, unless the | aw

“regul ates insurance.” 1d.; 29 U S.C. 88 514(a) & 514(b)(2)(a)

(2006).2 The Suprene Court has read the phrase “relates to”

2 ERISA al so includes the so-called “deener clause,” which
prevents state |laws purporting to regulate insurance from deem ng
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according to its broad, comon-sense neaning, such that a state
law “rel ates to” an enpl oyee benefit plan if it has a connection

with or reference to such a plan. Pilot Life, 481 U S. at 47

(citing Metro. Life Ins. Co. v. Massachusetts, 471 U S. 724, 739

(1985)). The Suprene court has concluded that the phrase
“regul ates i nsurance” should al so be given its commobn-sense
meani ng, such that a |aw nust have nore than just an inpact on
the insurance industry; it nust be specifically directed toward
that industry in order to avoid ERI SA's broad preenption
provisions. [d. at 50.

In Pilot Life, the Suprenme Court exam ned whet her these

broad preenption provisions preenpt common |aw tort and breach of
contract clains that are based on all eged i nproper processing of
clainms for benefits under an ERISA plan. 1d. at 43. In holding
that these common | aw cl ai n8 undoubtedly net the criteria for
preenption, the Suprenme Court noted that Congress intended

ERI SA's civil enforcenent provisions to be the exclusive vehicle
for actions by ERI SA-plan partici pants asserting inproper

processing clains. 1d. at 52. Mire recently in Aetna Health,

Inc. v. Davila, 542 U.S. 200 (2004), the Suprene Court added to

this holding by stating that any state | aw claimthat duplicates,

an enpl oyee benefit plan an insurance conpany. Pilot Life, 481
US at 45, 29 U S.C. 8 514(b)(2)(B) (2006). This provision of
ERISA is not relevant to the case at hand because none of the
state laws under which the plaintiff sues purports to regulate
i nsur ance.

-11-



suppl ements or supplants ERISA's civil enforcenent renedies is
preenpted. 1d. at 209.

In the case at hand, the plaintiff’'s state | aw cl ai ns
relate to an ERI SA-control | ed enpl oyee benefit plan and therefore
fall under ERI SA's express preenption clause. First, the
plaintiff pleads, and the defendants admt, that the plaintiff
was a participant in an ERI SA plan. And second, the state | aw
clains all relate to the alleged i nproper processing of a claim
for benefits under that plan: Counts IIl and IV allege that the
def endants breached their contracts with the plaintiff by failing
to pay for his nedical care; Count V alleges that the defendants
commtted fraud by m srepresenting the benefits that woul d be
provided to the plaintiff under the plan; and Count VI alleges
that the defendants viol ated Pennsylvania’s Unfair Trade
Practices and Consuner Protection Law by failing to provide
heal t hcare coverage. Because these state |aw clainms would
duplicate, supplenent and/or supplant the statutory renedies
provi ded under ERI SA's civil enforcenent schene, they are
preenpted, unless the | aws under which they are brought “regul ate
i nsurance.”

None of the |laws under which the plaintiff’s clains are
brought regul ates insurance. Comon |aw clains for breach of
contract and fraud are not specifically directed toward the

i nsurance industry. Likew se, Pennsylvania s Unfair Trade
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Practices and Consumer Protection Law applies to all natural
persons and all legal entities that engage in any of the
enunerated “unfair nethods of conpetition” or “unfair or
deceptive acts or practices.” 73 Pa. Cons. Stat. 8§ 201-2(2) &
(4) (2006). These |laws therefore do not regulate insurance and
are not saved from preenption

Because the | aws under which Counts |1l through Vi
arise relate to enpl oyee benefit plans and do not regul ate
i nsurance, these counts are preenpted by ERI SA and therefore w |

be di sm ssed.

I'11. THE DEFENDANTS MOTI ONS FOR SUWARY JUDGVENT

A St andard of Revi ew

Federal Rule of G vil Procedure 56 provides that
summary judgnent may be granted if the pleadi ngs, depositions,
answers to interrogatories and adm ssions on file, together with
the affidavits, show that there is no genuine issue as to any
material fact and that the novant is entitled to judgnent as a
matter of law Fed. R Civ. P. 56(c) (2006). An issue is
genuine if the evidence is such that a reasonable jury could

return a verdict for the non-noving party. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). Wen considering a notion

for summary judgnment, a court nust review the record in the |ight

nost favorable to the non-noving party, who is entitled to al
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reasonabl e i nferences that can be drawn therefrom Merkl e v.

Upper Dublin School Dist., 211 F.3d 782, 788 (3d G r. 2000).

B. Anal ysi s
1. Count |: Failure to Provide Benefits Due

HAI and Safeco have both noved for summary judgnment on
Count | of the plaintiff’s conplaint, which seeks paynent of
benefits due.® HAlI argues that it is entitled to sumary
j udgnment because (i) it had no responsibility to pay clains
submtted by the participants in Duckrey's plan, (ii) it never
received a claimfor healthcare services, and (iii) the plaintiff
has failed to establish damages. Safeco argues that it is
entitled to sunmary judgnent because its only obligations were to
Duckrey. The Court will grant the defendants’ notions to disnm ss
because neither HAI nor Safeco is a proper defendant to the
plaintiff’s claim

It is undisputed that under 8§ 502(a)(1l)(B) of ERISA (29
US C 8 1132(a)(1)(B)), a plan participant may bring a civil
action to recover benefits due to himunder the ternms of the
plan. 29 U.S.C 8§ 1132(a)(1)(B) (2006). The circuits are split,

however, as to who constitutes a proper defendant to such an

3This claimis presumably brought under 29 U.S.C. §
1132(a)(1)(B), which offers the only statutory basis for the
plaintiff’s claimof “failure to provide benefits due.” This
section of ERISA states, in relevant part, “A civil action may be
brought by a participant...to recover benefits due to hi munder
the terms of his plan.” 29 U S. C § 1132(a)(1)(B) (2006).
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action. The United States Court of Appeals for the Ninth
Crcuit, for exanple, has concluded that the plan itself
constitutes the only proper defendant to an action brought under

8 502(a)(1)(B). Celardi v. Pertec Conputer Corp. 761 F.2d 1323,

1324-25 (9th Cir. 1985). The United States Court of Appeals for
the Eighth Grcuit, on the other hand, has held that the plan, as
well as other entities such as the plan adm nistrator, my be

proper defendants to such an action. Hall v. Lhaco, Inc., 140

F.3d 1190, 1196 (8th Gr. 1998).

The United States Court of Appeals for the Third
Circuit has never directly addressed the issue of who constitutes
a proper defendant to a 8 502(a)(1)(B) claim and district courts
inthe circuit are divided. One set of district courts has held

that the plan itself is the only proper defendant. E.g., Hall v.

denn O Hawbaker, Inc., No. 4:06-CV-1101, 2006 W. 3250869, at *9

(MD. Pa. Nov. 8, 2006). The other set has held that both the

plan and its fiduciaries are proper defendants. E.g., Briglia v.

Hori zon Healthcare Serv.. Inc., No. Gv.A 03-6033, 2005 W

1140687, at *5 (D.N.J. May 13, 2005).

District courts holding that the plan itself
constitutes the only proper defendant typically rely on the
| anguage of 8§ 502(d)(2) of ERISA in arriving at their concl usion.

See, e.qg., Hall, 2006 W. 3250869, at *9; see also @Quiles v.

Metro. Life Ins. Co., No. CV.A 00-5029, 2002 W. 229696, at *1
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(E.D. Pa. Feb 13, 2002). Section 502(d)(2) reads, “[a]ny nobney
j udgnent under this subchapter against an enpl oyee benefit plan
shal|l be enforceable only against the plan as an entity and shal
not be enforceabl e agai nst any other person unless liability
agai nst such person is established in his individual capacity
under this subchapter.” 29 U S.C § 1132(d)(2) (2006).
According to these courts, the |anguage of 88 502(a)(1)(B) and
502(d) (2), read together, “clearly and unanbi guously provides
that the plan is the only entity against whomclains for benefits
under the plan may be brought.” Guiles, 2002 W. 229696, at *1.
District courts holding that both the plan and its
fiduciaries constitute proper defendants rely instead on the

hol ding of Curcio v. John Hancock Miutual Life Insurance Co., 33

F.3d 226 (3d Cir. 1994). See, e.qg., Tylwalk v. Prudential Ins.

Co., No. Gv.A 2004-222J, 2006 W. 2815806, at *3 (WD. Pa. Sept.
28, 2006). In Curcio, the United States Court of Appeals for the
Third Grcuit held that a clai mbrought under 8§ 502(a)(3)(B) of
ERISA (29 U S. C. 8§ 1132(a)(3)(B)) can be brought against either
the plan itself or against a fiduciary thereof.* |1d. at 233-35.
Many district courts have subsequently cited this holding for the

proposition that the proper defendants to a claimbrought under 8§

“Section 1132(a)(3)(B) states, in relevant part, that “A
civil action nmay be brought to obtain other appropriate equitable
relief (i) to redress [any act or practice which violates any
provision of this subchapter or the terns of the plan], or (ii)
to enforce any provisions of this subchapter or the terns of the
plan.” 29 U S.C. 8§ 1132(a)(3)(B) (2006) .
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502(a)(1)(B), like clains brought under 8§ 502(a)(3)(B), are the
plan itself and its fiduciaries. Tylwalk, 2006 W. 2815806, at

*3:; Briglia, 2005 W. 1140687, at *7; CGmno v. Reliance Standard

Life Ins. Co., No. Gv.A 00-2088, 2001 W. 253791, at *3 n.2

(E.D. Pa. March 12, 2001); More v. Hewlett-Packard Co., No. G v.

99-2928, 2000 W. 361680, at *4 (E.D. Pa. April 6, 2000); Vaughn

v. Metro. Life Ins. Co., 87 F. Supp. 2d 421, 425 (E. D. Pa. 2000).

This Court need not, however, decide between these two
differing viewoints. Assumng that both the plan and its
fiduciaries are proper defendants to a 8 502(a)(1)(B) claim
nei ther HAlI nor Safeco can be held |Iiable because neither party
is a fiduciary of the Duckrey Pl an.

ERI SA defines “fiduciary” as any person® who exerci ses
di scretionary control or authority over the plan’ s managenent,

adm nistration or assets.® 29 U S.C. § 1002(21)(A) (2006).

°ERI SA' s definition of a “person” extends to corporations.
See 29 U.S.C. § 1002(9) (2006).

°In relevant part, ERISA provides that “a person is a
fiduciary to a plan to the extent (i) he exercises any
di scretionary authority or discretionary control respecting
managenent of such plan or exercises any authority or contro
respecti ng managenent or disposition of its assets, (ii) he
renders investnent advice for a fee or other conpensation, direct
or indirect, with respect to any noneys or other property of such
pl an, or has any authority or responsibility to do so, or (iii)
he has any discretionary authority or discretionary
responsibility in the adm nistration of such plan.” 29 U S.C 8§
1002(21)(A) (2006). ERISA also provides that a fiduciary is any
person who is naned as such in the plan docunent. 29 U S.C. 8§
1102(a) (2006). Neither HAI nor Safeco is named as a fiduciary
in the plan docunent.
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According to the United States Court of Appeals for the Third
Crcuit, the linchpin of fiduciary status is discretion. Curcio,
33 F. 3d at 233. Consequently, persons who performpurely

m ni sterial tasks, such as clains processing and cal cul ati on,
cannot be fiduciaries because they do not have discretionary

roles. Confer v. Custom Engineering Co., 952 F.2d 34, 39 (3d

Cr. 1991).

Courts typically find that defendants who exercise
control over plan interpretation and final authority over
eligibility determ nati ons possess the requisite discretion to

qualify as plan fiduciaries. See, e.q., Vaughn, 87 F. Supp. 2d

at 426-27. In Vaughn, for exanple, the court found that the

def endant was a plan fiduciary where it had the responsibility to
interpret the plan and make all final determ nations as to when
benefits were payable for particular clainms. [d. at 426. 1In
comng to this conclusion, the court relied heavily on the fact
that all decisions made by the defendant were final. 1d. In

Uni versal Health Services, Inc. v. Aetna, Inc., No. 2:03-CV-

02235-CG 2003 W 22016914, at *4 (E.D. Pa. July 8, 2003), the
court likew se found that the defendant was a plan fiduciary
where the defendant exercised sole and conplete authority to
determine plan eligibility. 1d. at *4. The court also noted

that the defendant exercised conplete authority and
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responsibility for the plan, its operations and the benefits
provi ded thereunder. |1d. at *4 n.7.

In contrast, courts typically find that defendants who
merely performadmnistrative services in conformance with plan
rul es do not possess the requisite discretion to qualify as plan

fiduciaries. See, e.qg., Confer, 952 F.2d at 39. In Confer, for

exanpl e, the court found that a defendant who was hired to draft
an ERI SA pl an, handl e cl ai nms thereunder and adm nister the plan
on a day-to-day basis nevertheless |acked the requisite
discretion to qualify as a plan fiduciary because the defendant
was obligated to follow plan specifications in all its actions.

See id. In Mulder v. PCS Health Systens, Inc., 432 F. Supp. 2d

450 (D. N.J. 2006), the court |ikewi se found that a defendant who
was hired to process clainms was not a plan fiduciary because the
defendant sinply followed the plan’s specifications in performng
its duties. 1d. at 455-56. The court reached this decision
despite the fact that the defendant designed, inplenented and
adm ni stered the clains processing system |d. at 456.

In the case at hand, neither HAl nor Safeco possessed
the requisite discretion over adm nistration or managenent of
Duckrey’s plan to qualify as a plan fiduciary. Like the
defendants in Confer and Mul der, HAlI sinply provided clains

processi ng services according to the specifications of the Plan.
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Under the benefit services agreenent, HAl did not undertake any
responsibility to pay clainms out of its own funds, and Duckrey
retained all final authority and responsibility for the
adm ni stration and operation of the Plan. [Indeed, appeals from
claimdenials had to be submtted to Duckrey, whose decision was
final. Although HAI prepared the Plan’s docunent and sunmary
description, Confer nmakes clear that this action is insufficient
to elevate HAl to the level of plan fiduciary.

Safeco |ikewi se | acked the requisite discretion over
adm ni stration or managenent to qualify as a plan fiduciary.
Al t hough Safeco reviewed clains for reinbursenent, it did so
sinply to ensure that the clains conported with the Plan’s
specification before reinbursing the Plan or advancing funds to
the Plan. This review had no effect on a determ nati on of
whet her participants in the Plan were actually entitled to
benefits under the Plan. |ndeed, Safeco’s decision of whether to
rei mourse the Plan or advance funds to it would necessarily conme
after the Plan had al ready nmade the separate and unrel at ed
determ nati on of whether benefits were due.

Possessing no discretion over the adm nistration or
managenent of the Plan, HAl and Safeco are not plan fiduciaries
and therefore constitute inproper defendants to the plaintiff’s

claimin Count 1I.
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2. Count 1l: Breach of Fiduciary Duty

HAI and Safeco have both noved for sumrary judgnent on
Count Il of the plaintiff’s conplaint, which seeks recovery for
an alleged breach of fiduciary duty. The Court wll grant the
noti ons.

In Bixler v. Central Pa. Teansters Health & Welfare

Fund, 12 F.3d 1292 (1993), the United States Court of Appeals for
the Third GCrcuit recognized that a participant in an enpl oyee
benefit plan may bring a direct cause of action for breach of
fiduciary duty under § 502(a)(3) of ERISA. 1d. at 1298. As

di scussed above, however, neither HAI nor Safeco is a plan
fiduciary. The plaintiff therefore cannot succeed on a claimfor

breach of fiduciary duty agai nst either defendant.

V. THE PLAINTIFF' S MOTI ON TO COVPEL

The plaintiff has noved to conpel production of
docunents from Safeco. The plaintiff seeks docunents that
descri be the procedures HAI and/or Duckrey were required to
fol |l ow when providing Safeco with notice of clainms that nay be
eligible for reinbursenment or advance funding. As discussed
above, however, Safeco’'s review of eligibility determ nations had
no effect on whether participants in the Plan were actually
entitled to benefits. The procedures whereby Safeco would | earn
of clains that may be eligible for rei nbursenent or advance

funding are therefore irrelevant to a determ nati on of whether
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HAI or Safeco constituted a plan fiduciary. The Court
accordingly denies the plaintiff’s notion to conpel as noot.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
W LLI AM SPARKS ) ClVIL ACTI ON
V.
DUCKREY ENTERPRI SES, | NC. :
HEALTH ADM NI STRATCRS, et al. : NO. 05-2178

ORDER

AND NOW this 30th day of January, 2007, upon
consideration of the defendants’ notions to dismss and for
sumary judgnent (Doc. Nos. 83 & 107) and the plaintiff’s notion
to conmpel (Doc. No. 113), IT IS HEREBY ORDERED t hat :

1. Safeco’'s notion to dismss and for summary judgnent
(Doc. No. 83) is GRANTED. JUDGMVENT | S HEREBY ENTERED f or
def endant Safeco and against the plaintiff.

2. HAI'’s notion to dismss and for summary judgnment
(107) is GRANTED. JUDGVENT | S HEREBY ENTERED for defendant HAI
and against the plaintiff.

3. The plaintiff’s notion to conpel (Doc. No. 113) is
DENI ED as noot .

4. The plaintiff shall informthe Court on or before
February 16, 2007, whether and how he plans to proceed agai nst

Duckrey, the only defendant remaining in this case.
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BY THE COURT:

/s/ Mary A. MLaughlin
MARY A. McLAUGHLI N, J.
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